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STATE OF MOWTANA
DEPARTHENT OF LARDR W AND  INDAISTHRY
BEEFDRE THE BOARD OF PERSCONNEL APPEALS

1K THE MAETTER OF UNFAIFR LABOR PRACTICE CHARRGE BHO. &-5%7T:

BROWNING FEDERATION OF
TEACHERS, LOCAL WND. 2447

Complainant,
FINDINGS OF FALCT;
CONCLUSTIONS. OF Law:
ANDI RECOMMENDED OHDEER

b

BROWHIRG TUBLIC SCHOOLS,
ROEER HELMER,; - SUPERINTENLDENT .

e o o

Defendant,
E L & [ i L & & ik ik
I. INTRLDUOCTICH

Cm Septembar 13, 19%6, Browning Federation of Teachars, Local
Moo #2447, Complainant; Eiled apn TnEajir Labor Braceice Charoe [DLE)
agqalinat Defendant, Browning Fublic Schools, Roger Helmer,
superintendent. ‘he charge indicated the Defendant infringed. upen
Ehe rights of Complainankt Unie Employess ba bargain collecpively
cancerning wages, hours and working conditions guaranteed undsx
Seccion 39=31-201, MGCA, -and Section 3I9-31-305;, MIR Thea
Complainant alac charged the Defendant with vioclating Section 39-
31=401 1) ang: {5); "HCA, by refusing to bargain with tha
Complainant's exclusive bargaining representstive regarding deug
and algohol EepbEing.

Fellawing an imnvestigation, the Employment Relaticns Divigion
igsued an Investigation Report and Determitacion on November 2L,
1996 which feund probable merit to the charge: Hearing Officer Joo
marcnick conducted a hearing in Brawning, Montana on May 16, 1397,
Parties and witnesses included: Rogar Halmer, Sharon Magee, Ivan

Small, Larry Binglecon, Darwin Feakes; Barbara Oallup and Eristen
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Sr, Goeddard. Montana Federation of Teachers Staff Direcebsr Tom
Burgess represented the Complainant. Montana School Board
Association Director <f Labor Relatioms Rick D'Hooge represented
the Defendant. Complainant Exhibits VE-1 through VE-8, and V3-1d
were :admicted into the record without objection. Complainant
Exhibit VE-7 was denied admipgnion on the basis that the document
postdated the ULP charges, Exhibits VE-8 and VE-2 whare pdmitted
over objection raised regarding theiryr completenese or che date of
their: gonoration. The ogdmission bagio was thoat Ehe outhor of thno
documents would pfesklfy asnd the charge wlolations may- be
continuing, Exhibits VE-LI1 through VE-14 were admitted ower an
chjection Telating to the timeliness of theilr submission. The
Hearing UEficer took hdministrative Noatice of the charge resoonse,
che investigation report, Defendant Exhibits A through J as well
ag all process and nobice documents. Exhibit T was admitted over
a pubmission timeliness objection raised by the Complainant.

Doast-hearing briefs were concurrently submitted on June 23,
1997 and reply-briefe ‘concurrantcly submitted June 30, 1337,
II. FSFINDINGE OF EFRCET

15 In the spring of 1254, tha Complainant and Defendant
exchanged digcussions and correspondence regarding a drug Cesting
policy [Ses= Exhibhir A-F). The Defendant did not require members of
the Complainant union to take drmg ©esRER, Cn April 10, 1936
Exhibit A}, the Complainant reguested drug policy negotlacilons,
O “Aporil 24, 1936 and M¥May 310, 1936, the parties mei; in part;
regarding the drug. testing. policy |[Bee Exhibita B k- C}. On
Rugust 23, 19956, the partiea met and discuseged the drug testing

matber. The Delendant Superintendent, Mr. Haelmer, asked the
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Complainant Hepresentative, Mr. Feakes, to identify 10 dates for
negotiations regarding the drug testing policy and provide those
dates for him. Complaipant did not offer negotiaticn dates as
reguesated. On September 11, 19926, the Complaipant filed this
charge alleging the Defendant unilaterally implemented the drug
testing policy without regquired and requested segotiation,

2% The Defendant did not implemsnt a drug tesving palicy for
Ehe Complainant unitc members, The Defendant has not required any
Complainant unit members to take . drug fLest;

3, Befureg the beginning of the 1996-97 achool wyear, the
Defendant Superintendent advised the Cosplainant members that they
miust Sign 1o wher they arrive at work, sign in and out 4f they lefe
during the work day and sign out when they cooplated work ac che
end of the day., In previous years, the Defendant had required tha
Complainant wnit members to sign in and out ooly 1f they left Ehe
school premliges during the middle of the work day. The work day
waa pormally from 8:00 a.m, to 400 p.m,

4 The Colleckive Bargaining fgreament Article IV (Exhibic
VYE-3| provides, id part:

Powere of the Board -- Policy and Operation

A All exiokbing policles and procedures which heretofora

have bean in force and effect as cleariy sstablished
policey pcutlined in "Adopted Bosrd Policies", Schooel
Digtyict Mo, %, Glacier County, Browning, Montana; shall
remain in full forge and efFect unleas expressly modiflsd
or repcinded by bhe Board of Truatees,

he pointed oiot in the Octocbher &,0 1996 respenss to the LLP charge,

the policies manual that has been in existence for many ysara in

Browning indicates:
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VI, -Pearsonnel:

Check-Tn/Check-0Oue ch dlgrriect affics will malntain a
roster for clagaified employ=esg to aign in apd oub of tha
department. 11 arrdwing and leaving times dre to be

recorded, A1l epercified staff will sign in and out whan
leaving the ' building/department bketween E:00 .a.m. and
§ 100 pam.
The school district has operabed under this policy. Howeswrer,
ceachaersa have bsen reguired to sicm 1n and out only during day cime
absencoes,; not at the beginning and end of their shitfts,

Article IVII) of the CBA, provides:

s A Teachers are to be on duty from B:0D0 a.m. to 4:00 pom.,
except when othsrwise assigned.

5 Tha ULP Charge (Bxhibit VE-11 in count number 2 indicated
that the Defernddont “inscalled Eime elocks™ and thae the
ingtallation constitured a wiolacion of Section 3%-31-305, MCA, and
35-31-4801{1) {5) MCOA, because the use of Eime elocks changed the
terms -and conditdons of esployment. The Defendant Intended to
Ingtall time clecks but had not dons so prior to the £iling of The
charos or chargse hesaritig.

ITY. OISCUSSTION

1., Montans law  reguires a public employer to bargain
collectively din goad fafeh with the exclusive bhargaindng
representative of A group of amployees who have associated with a
labor unicn., §39-31-305{1), MCA, The obligation to bargain io
good £aith extends to the isgues of waged, houra; fringe benafits
and pther canditions of employment., The charge maintaing that the
Dafendant committed an unfair labor practice by refusing to bargaln
concerning the. implementation of .a drug teebing policy and the

inpgtallabtizn af cipe elocks.
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= The Maontana suprams Court has approgved the pracbice of
the Board of Perecnnel Appeals 1n using federal court and NLRE
precadence a8 guidelines in inberpreting tha Public Employees!

Collective Bargaining Act (the Ackt] as the state Act is so similar

to the federal Labor Management Relations Aot [LMRA] . State
Department of Hichwaws %, Public Emplovees Krsfe Counoil, 165 Mont.

349, 539 P.2a-785 [1974)], 87 LREM 310%: AFSCME local 2390 v, Cigw
Linga, 171 Mont. 20, 555 P.2d 507, 53 LERM: 2753 (1878} Stake

ex rel Soard of Personnel]l Bppesla:w, Digorict Court, 153 Monb. 223,
598 P.2d 13117, 102 LERM 2257 {1a79): ¥ =
rel Poard of Persconnel Appedls, 195 Mont. 272, 853 PL24 1314, 110

LERM 2012 (1981} ; i I3 £ Fal g F. 2321
Monb. 13, .683:P.2d LE5, 11% LRRM 26B2: {1554 .

3. Th= standsard adopted by the NLRR for determining whether
a- change in the conditions of smployment suet be pegoclated is
whather the change is "matarial, substantisal and significant.”
; ; radiets, 136 LRRM 1163 (1590 : Habkash
Megnecdce. Ing,, BE LERM 1511 (1574); Murphvy Diege] Company, 76
LERM T45% '11930]).

4. The Defendant did not implement a drug testing policy
which reguired testing of any Complainant unit members. The
applicaticon of a policy to the unlit memhers was properly identified
as a4 matier for negotiaticn. The actlons of the Defandant
evidenced a willingness to negotiate &nd dic not approach the
threshold of refising to bargain 1n good faith. The Defapdant
agked the Complainant for timee at which negotiaticns could procesd

but the Ceomplainant fid not identify dates: The Oefendant did not
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implement a drug testing policy or actual tests afifecting any unic
membere .

= The collective bargaining wgreement incorporated by
rofarence the Defendant’s pelleies manual which contained o policy
ot checking in and out. Thus the regquirement to sign ia and ouk
not only during periods within the work day but at the beginning
and end of tho work -day was a Epecifically inclucded term in the
cpllective bargaining agreement. Ewven iIf it had net been included,
Ehe change which oocurred wag ok a "inATari gl sebskaneial, and a
gignificant change* from prior practlce. The Complainant unit
mapbaera had bean required to sign in and out during abesnces which
cccurred during the wmiddle of tEhe day. The only addition was the
gigning in and out when the unit members first ‘arrived st work and
when they finally deft the work site. The unit members were
required bo repork boowork-‘and. i fackE work their normal wark
ghifc. That reguirement did not change, The change reguiring
unit members to Bign in-and out when starting and ending their work
day ie not a pubstantial or significant and ip in ceonformiby with
the terms of the eclleacrlive bargaining agresment.
IV. COHCLOSIOHNS OF LAW

1, Tha Board of Fersonnel Appeals has jurisdiction gver this
mantkeT Fll]T!'.IJ.'.II'I.l‘. Ea’ E39-31-405, MCOR.

a. The Defendant did soet refuse to bargain 1n good faith
wich the Complainant. The Defendant did not adopt a drug testing

policy and indicated a willinoness to bargain over the terms of &

policy.
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5 Tha Defendant was not reguired to bargain with the
Ccomglainant over reguiring unit members to begin checking in and
oue ., This change is not material, substantial and significant.
V. RECOMMENDED DRDER

DLP §-37 {8 heraby dismissad.

DATED this 3 day of September, 1907,

BOARD OF PERSONHEL APPERLE

By :

JiEse V. Maronick,
Hearing Gfficer

KROTICE: Bursuant Co ARM 24.,26.215, tche above RECOMMENDED CORDER
ghall kecoms the Final ©Order of this, Boar unlsgs w %FLER
excepblons are postmarked mo lacer than adtreiee Sta [% g
Thies time period ‘includes the 20 days providad £or “im  ARM
24 .26.215, and the additional 3 days mandated by ‘Rule 6ial,
M.R.Civ.P., as service of this Order {is by mail,

The notice of appeal shall consist of & writbtten appeal of the
decision of the hearing officer which sets forth the ppecific
grrore -of the hearing aoffidcer and the issoen B b= raimed on
appeal. Nobice of appe=al must be malled ta:

Board of Pearscnnsl Appeals
Department of Labkor and Industry
2.0, Box 6518

Helena, MT 55604




